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|. Background

In addition to the competitive checklist items enumerated at 47 U.S.C. Section 271 (c)(2)(B), the
Tdecommunications Act requires an gpplicant to show tha “the requested authorization is
consistent with the public interest, convenience, and necessity.”! The FCC has emphasized that
public interest is a separate inquiry from that to be occasoned by the competitive checkligt, and

addresses this matter separately in its decisions?

The FCC has sad that compliance with the competitive checklist provides a drong indication
that long digance entry is condstent with the public interest. Citing the FCC, AT&T has
pointed out for us, however, that checklist compliance is not conclusive as to the public interest

requirement:

In making our public interest assessment, we cannot conclude that compliance
with the checklist alone is sufficient to open a BOC's local telecommunications
market to competition. If we were to adopt such a conclusion, BOC entry into the
in-region inter LATA services market would always be consistent with the public
interest requirement whenever a BOC has implemented the competitive checklist.
Such an approach would effectively read the public interest requirement out of the
statute, contrary to the plain language of section 271, basic principles of statutory
construction, and sound public policy.?

The FCC's SBC Kansas/Oklahoma Order provides a discusson of the factors that are to be

consdered in addressing public interest:

[W]e view the public interest requirement as an opportunity to review the
circumstances presented by the applications to ensure that no other relevant
factors exist that would frustrate the Congressional intent that markets be open,
as required by the competitive checklist, and that entry will therefore serve the
public interest as Congress expected. Among other things, we may review the
local and long distance markets to ensure that there are not unusual
circumstances that would make entry contrary to the public interest under the
particular circumstances of these applications. Another factor that could be
relevant to our analysis is whether we have sufficient assurance that markets will
remain open after grant of the application. While no one factor is dispositive in
this analysis, our overriding goal is to ensure that nothing undermines our
conclusion, based on our analysis of checklist compliance, that markets are open
to competition®.

1 47 U.S.C. Section 271(d)(3)(c).

2 Memorandum Opinion and Order, Joint Application by SBC Communications, Inc., Southwestern Bell Telephone

Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance for
provision of In-Region, Inter LATA Servicesin Kansas and Oklahoma, 16 FCC Red 6237 273 (2001) ("SBC

K ansas/Oklahoma Order")
3 Reply Brief of AT& T Regarding Public Interest and Track A, (AT&T Reply Public Interest Brief).
4 SBC Kansas/Oklahoma Order at paragraphs 272 and 273.
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The New Mexico Advocacy Staff, among others, has generdly argued that Qwest bears the
burden of proof on matters relating to section 271,° but we think that a distinction must be made
here.  Given the FCC's concluson that checklis compliance is a drong indicaor of the
satisfaction of the public interest test, we think that it is appropriate to ask those who make
public interest assertions to demongrate the existence of the facts necessary to support their
clamed reasons why the public interest would not be served by granting Qwest 271 authority. I
nothing ese, a ample reliance on the need for order compels the conclusion that those who make
specific dlegations should be required to prove them.

Thus, while Qwest must bear the burden of proving checklis compliance and the satifaction of
Track A and B requirements generdly, we would not accept a rule that upon dlegations by a
third paty, Qwest must bear the burden of disproving them in order to demongrate that the
public interest would be served by granting it 271 authority. In saying this, however, we do not
intend to ask any of the participating commissons to condrain their ability to take notice of
conditions in ther jurisdictions — conditions as to which ther long experience in regulating
telecommunications services gives them more than sufficient bagis for taking notice of them.

Thus, while the inquiry into the public interest, convenience, and necessty is necessarily open
ended, anumber of decision criteria are clear:

Should checklis compliance be shown and should the exisence of an adequate
Performance Assurance Plan (PAP) be demondrated, Qwest need make no further
affirmative showing to support a conclusion that the public interest has been met.

Beyond these two preceding showings, as to which Qwest bears the burden of proof,
those who would oppose the grant of section 271 compliance should be obliged to alege
and prove the exisence of the unique circumstances that may bear additiondly on the
public interest question (excluding the participaing commissons powers on their own
initigtive to teke notice of such conditions as they determine to be rdevant in thar
jurisdictions).

Any dlegdaion that merdy sarves to restate a checklig test in a manner that would
impose a greater burden should not be looked upon with favor; to have distinct
ggnificance in examining the public interet an dlegation and the evidence or argument
that support it must rest a least in part on grounds independent from compliance with the
checklist; otherwise, we would be misreading the plain intent of Congress in adopting the
checklist and in alowing separate consderation of public interest matters.

I1. Summary of Public Interest Conclusions

The workshop participants raised a number of public interest issues. Discussed below are the
conclusions reached upon consideration of them.

UNE Prices
Severd CLECs argued that monthly and non-recurring UNE prices were too high to permit
CLECs to enter the locad exchange market in a profitable way. AT&T's evidence to support this

® Brief of New Mexico Staff on Public Interest |ssues (New Mexico Advocacy Staff Initial Public Interest Brief) at
page4.
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conclusion was that 1FR rates were lower than UNE prices. This evidence was not persuasive; it
faled to address other revenue sources (eg., verticd features, intraLATA toll, and bundling with
non-teecommunications services such as cable televison) tha would contribute to profitability.
It also did not address business lines or resde. Moreover, the FCC has noted the difficulty that
would arise were it to be required in the 271 context to address retal rate issues, which the FCC
has conceded to be matters subject to state authority.

I ntrastate Access Char ges

Even where Qwedst's affiliate pays the same access charges, or the access charges are somehow
imputed, concern can arise from access charges that exceed costs. There was CLEC evidence
that such charges are in excess of codts in a least some of the participating Sates. However, the
evidence did not address the uses served by the portion of those charges that exceed codts. That
evidence aso did not aldress which carriers have access to the above-cost portions. We believe
that each participating state can best decide whether current access charges are: (@) in excess of
costs, and (b) available for Qwest use in a way that squeezes competitors out of the intraLATA
toll market.

Post-Entry Assurance Plan
A sound plan is necessary for assuring that local markets would remain open should Qwest
receive 271 approvad. The QPAP, which is Qwest's means for providing that assurance, is
addressed thoroughly in a companion report (QPAP Report) to this one.  That report
recommended substantia changes to the plan as filed by Qwest and, should Qwest agree to those
changes, the plan would be sufficient to provide the necessary assurances.

Lack of Competition

The thrust of the arguments made on this issue was that competition has not reached a leve that
is sufficient to meet the public interest. We followed the FCC precedent, expressed often in prior
271 gpplication proceedings, that there is no minimum market-entry level required. It would be
wrong to apply the general public interes standard in a way that would effectively re-write
section 271 Track A or Track B requirements. Competition in the seven dates is generdly
commensurate with levels dready deemed adequate by the FCC.® We believe that the correct
use of competition levels as evidence is in the condderation of whether entry has been
suppressed by a falure to make loca markets open to competition. Issues related to that
potentiad problem have been fully addressed in prior workshops. No new and unique
circumstances have been demondtrated to exist here.

Prior Qwest Conduct
AT&T argued that Qwest's hisory of non-compliance with the section 272 separate dfiliate
requirements and with its obligations to serve CLECs under sections 251 and 252 compels a
concluson that the public interest would not be served by granting 271 authority now. In the
workshop report preceding this one,” we aready concluded that the predictive value of Qwest’'s
prior 272 performance was not substantial. The section 251 and 252 examples cited here by
AT&T were largely ether based on CLEC complaint alegations not yet accepted as true by the

® Report on Group 5 Issues: General Terms and Conditions, section 272 and Track A, issued September 21, 2001
(Group 5 Report).
" Group 5 Report.
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authority trying them, insuffidently described to dlow us to determine ther dgnificance, or
addressed through recommended resolutions of issues that were raised in earlier workshops. To
the extent that legitimate dams of problems exiged, they were not of a magnitude sufficient to
give concern about the ability of a soundly crafted post-entry assurance plan to deter them.

Structural Separation
Severd CLECs offered dructurd separation as a means for mitigating the effects of Qwest
actions to favor dfiliates. Its proponents faled to show how dructurd separation would at dl
dfect the need for the same efforts (as would be necessary in the absence of dructurd
Separation) to deter, detect, and sanction sdf-deding or discrimination.  Structurd  separation
would certainly burden Qwest with higher internd transaction codts; the lack of any evidence to
show that it would provide competitive benefits argues strongly againgt continuing clams thet it
is a ussful remedy for asuring or dlowing more fecile verification of the exigence of ams-

length dedling.

Sustained Checklist Compliance

The carrier group ASCENT argued that Qwest should have to show checklist compliance for a
sustained period before the public interest would be served by granting it 271 approvd. This
argument, asde from writing into federd law a requirement not seen there by the FCC, does not
take account of two important factors. (a) that prior workshops have addressed claims made by
CLECs regarding the problems shown by past performance, and (b) that a soundly crafted post-
entry assurance plan is to be preferred over history as the proper means for assuring that current
performance will not dide after 271 entry.

Inducing Competition
We agree with the generd concluson that 271 entry, where dl pre-conditions are met, promotes
the public interest. We dso believe that both common sense and the evidence presented
demondtrate that such 271 approva tends to further induce locd market entry by CLECs. These
factors militete in favor of 271 entry.

Other Issues
Severd other issues raised concerns that ether fave been addressed in earlier workshop reports,
are being addressed through other procedures, or are not possible to address here due to lack of
evidence:
Advanced Services, including DSL: These issues were fully addressed in the prior
workshop report that addressed emerging services, there are no public interest concerns
left open by the resolution of the issues proposed there.
OSS Test: The reaults of the test now being conducted under the auspices of the ROC will
come before the commissons individualy after test completion.
Change Management: As dtated in the preceding report, which addressed genera terms
and conditions of the SGAT, there is insufficient evidence to address this issue, given the
gate of flux that exised in Qwest's proposed change management processes during the
prior workshop that was to consider the issue.

Utah Division of Public Utilities Page 4
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[11. PublicInterest | ssues Raised

A. UNE Prices

An AT&T witness tedtified that recurring and non-recurring UNE prices exceed Qwest’s retail
rates, which is a primary cause of the failure of Qwest retail markets to be open to competition.
The evidence that AT&T cited in support of this concluson came from a date-by-state
comparison of 1FR rates againg established wholesdle prices. AT&T sad that this comparison
showed that loca entry was unprofitable on its face a prevaling UNE prices® Sprint joined in
AT&T's argument about UNE prices’® ASCENT, an industry group formerly known as the
Tdecommunications Resdlers Association, dso joined in the concern about cost-based UNE
prices.'°

Qwest argued that the FCC has dready determined that the ability of CLECs to profit after
IeesingllUNEs is irrdevant — the only relevant test is whether the prices for UNEs are cost
based.

Discussion: It is clear that checklist compliance requires UNE pricing to meet the standards of
the Act. However, as we noted many times in the preceding reports of these workshops, we have
not taken evidence on or given condderation to the satisfaction of the agpplicable standard by
Qwest wholesdle prices. Therefore, we have pointedly avoided any concluson about those
wholesale prices in connection with checklig compliance. That issue remains one for the dates
to address through some other means.

CLECs such as AT&T demondtrated a the workshops that they did have concerns about whether
Qwest's wholesdle prices satisfied the checklist requirements, and they recognized that those
issues would be addressed elsewhere. The pardld and perhaps interrdlated argument that they
have made here is that the 1FR rate comparison demonstrates that Qwest’'s locad markets are
closed to comptition.

That andyss faled to persuade for many reasons. Fird, it did not recognize that loca rates
consdst of much more than the basc monthly charge for sarvice Verticd fatures and intrastate
toll revenues must be consdered, as another CLEC, WorldCom, pointed out when criticizing
Qwest's andysis of lost CLEC profits in connection with consideration of the QPAP*? AT&T
conceded that it had made no effort to measure or to take account of such other revenues.
Second, AT&T's analysis did not consder the existence of resde as an option for certain service
classes that do not lend themsalves to economical competition through the use of UNEs. Third,
AT&T did not provide any evidence of business raes, it did not even provide its smple
comparison of basc rates for such service. Fourth, AT&T did not address the issue of what

8 Brief of AT& T Regarding Public Interest and Track A, (AT&T Initial Public Interest Brief) at pages 6 and 7.

® Sprint Communications Company L .P.’s Brief Regarding Track A and the Public Interest (Sprint Initial Public
Interest Brief) at page 4.

10 Comments of the Association of Communications Enterprises Regarding Qwest Corporation Compliance with the
Public Interest Requirements of Section 271 of the Telecommunications Act (ASCENT Comments) at page 21.

M Qwest’ s Reply Brief Regarding its Compliance with the Track A Entry Requirements of 47 U.S.C. §271(c)(1)(A)
and the Public Interest Test of 47 U.S.C. 8§271(d)(3)(C)

12 Comments of WorldCom, Inc. in response to Qwest Corporation’s Proposed Performance Assurance Plan,
7/27/2001.
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“aubsdies’ might be avalable to it in the event that it should serve qudifying resdentid lines
through facilities-based competition.*

Having conducted, advised in, or otherwise participated in numerous arhbitrations, many of them
involving AT&T, we have seen subgtantidly more robust and useful andyses of revenues to be
secured through leesng UNEs.  Moreover, those came generdly before efforts by CLECS,
AT&T included, to bundle yet additiond services (such as cable tdevison) with basc monthly
savice. The revenue andyss that AT&T presented here was by comparison so incomplete as to
render it of inconsequentid vadue in asessng the dae of locd markets in Qwest’'s locd
exchange serving areas. Whether or not Qwest’'s UNE rates meet the checklist remains a
question not resolved by these workshops. We can say, however, that the dimensons of that
guestion have not been dtered by AT&T's amplisic comparison of basc 1FR rates with UNE
prices.

Even were it founded on substantid evidence, AT&T's argument would gill be of questionable
relevance, given the FCC's holding at paragraph 92 of the SBC Kansas/Oklahoma Order, which
provides:

The Act requires that we review whether the rates are cost-based, not whether a
competitor can make a profit by entering the market. Were we to focus on
profitability, we would have to consider the level of a states' retail rates,
something which is within the state’'s jurisdictional authority, not the
Commission’s.

B. Intrastate Access Charges

AT&T presented tetimony that Qwes’'s intrastate access charges in the seven participating
dates range from a low of 1.25 to 4.91 cents per minute, while the FCC has established rates at
0.55 cents per minute (assuming sngle carrier origination and termination) as a codt-based target
for interdtate access rates. AT&T sad that, even with imputation of these access rates b Qwest
retail revenues, CLECs would be squeezed out of the locd market.'* Qwest said that it should be
aufficient that its 272 intelLATA affiliaste pay the same access rates as Qwest charges to
compstitors.

Discussion: We begin by questioning Qwest's view that it is sufficient that its afiliate pays the
same access charges that competitors do. The difference, and it can be a materid one, is that the
access charges paid by the Qwest afiliate inure to the family of companies to which Qwest and
that afiliate bdong. CLECs do not pay those access charges to an entity with whom it shares an
interest in bottom line results; ingead, it pays them to Qwest as a competitor. A proper inquiry
into this issue must go beyond equdity of payment; it must address te uses to which the access
charges paid by or imputed to a Qwest ffiliate are put. Whether they go to a universa service
fund or offset facilities costs (for purposes of retall and wholesde rates), for example, has much
to do with whether competitors are squeezed out of certain loca markets.

Since the adoption of the Teecommunications Act of 1996, there has been recognition that the
introduction of competition and the maintenance of cases where rates were set subgtantidly in

13 AT&T did say inits brief that other services would not change its analysis, and that the resold services discounts
wereinadequate. These assertions by its lawyers, unsupported by any cited evidence whatsoever, have no
foundation in the record before us.

14 AT&T Initial Public Interest Brief at pages 12 through 14.
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excess of cogts would be very problematic. The chdlenge has been to assure that those
“subgdies’ tha reman important (ability to pay, rurd service cost premiums, and service to
public inditutions being most often cited among them) are Sructured in a way that makes them
more compatible with competitive pricing. It would be overly generous to say that the FCC has
fully met this chdlenge in interdate service pricing; we expect tha the seven participaiing Sates
have, at least for the most part, Sgnificant ground to cover as well.

Our problem here is tha there is no evidence before us to examine this issue as it absolutdy must
be examined, on a dae-by-date bass. The dze of any argued “subgdy” in intrastate access
costs is not the only issue. For one example, how the fruits of any revenues tha exceed full
economic costs are dlocaed is equaly relevant.  Imputation can subgtantidly mitigate the
competitive barriers that above-cost services can create, provided that they are digtributed and
accounted for in ways that reflect the needs of competition and of competitors.

The lack of evidence in this record on these rdated questions leaves us limited to a generd
observation that a sendtive examination of how intrastate costs are recovered and how any added
margins are didributed is <df-evidently criticd to assuring that undesrable bariers to
competition are avoided. We must provide to each of the participating commissons an andyss
of how far ther dates have come in leveing the competitive playing fidd in a manner tha is
consgtent with public policy in each date’ sjurisdiction.

C. Post-Entry Assurance Plan

A number of participants have addressed the need to assure that there exists a sound performance
assurance plan. That issue was addressed in the accompanying QPAP Report. As that report
found, with the changes recommended, the so-cdled QPAP will provide adequate incentives to
assure that Qwest’s loca-exchange-service markets remain open after it may receive 271
approva from the FCC.

D. Lack of Competition

The New Mexico Advocacy Staff has argued that Qwest's New Mexico local market has been
shown not to be open due to the lack of competition in sizesble amounts® A number of other
paties have made amilar arguments, citing the same evidence that we examined in considering
satisfaction of Track A requirements.®

The initid brief of the lowa Office of Consumer Advocate has discussed generdly the difference
between expectations and current redity about the growth of loca exchange competition, the
difficulties that CLECs (and BOCs who have made some inroads into locad markets outside their
locd serving regions), view that high profits are being earned by Qwest in lowa, Qwedt's failure
to compete agangt other locd exchange cariers in its region, the lack of cable televison to
emearge quickly as a fadilitiessbased dterndive, the uneven didribution of competition that is
weighted toward high-end customers, and the struggles of CLECs to thrive financidly. It then
asks that 271 authority not be granted until grester and “sustainable’ entry by CLECs into the
local exchange market occurs.

15 New Mexico Advocacy Staff Initial Public Interest Brief at page 6.
16 See for examplethe AT& T Initial Public Interest Brief at page 3 and the Sprint Initial Public Interest Brief at page
2.
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Discussion: We must be careful not to confuse the issue of whether the door to the “room”
where CLECs will compete is open with the issue of whether it is occupied by them. The Track
A and B condruct established by the Congress clearly implies that the more precisdy defined
requirements of section 271 can be met in an empty room, provided we are certain that the door
has been unlocked.

It would not serve the intent of Congress properly to read into a generd requirement specific
thresholds that Congress did not write into the more specific dements of the tests that it
edablished. The generdity of the public interest requirement is shown by its congstency with
the public convenience language that is common to dSautes empowering public service
commissions to regulate utility prices and service dl across the country. It cannot be serioudy
argued there, and it should not be here, that such language $ould serve as a ratchet wrench for
tightening specific requirements.  This concluson is entirdy condstent with what the FCC has
told us on a number of occasons in addressng section 271; i.e, there is no explicit or implied
minimum market penetration test, which we discussed a length in the last report of these
workshops, addressing Track A.*’

The relevance of market penetration to the public interest test in our view is whether low levels
of market penetration provide evidence that Qwest has not taken sufficient actions to dlow
CLECs free entry in accord with statutory and regulatory requirements of the federd and Sate
governments.

We have dready concluded that Qwest's entry in these seven dates (subject to the lack of
convincing Qwest evidence about resdentid service, whether facilities based or through resde,
in Idaho and New Mexico) is lower than a number of states where 271 authority has been given,
but is not out of line with the levd of entry shown by evidence in some dates (e.g., Kansas and
Oklahoma). We mug therefore look to other alegations and evidence that bear more directly on
the question of whether Qwest has opened the marketsin question.

The lowa Office of Consumer Advocate argues either againgt the merits of the federa act itsdlf
or agang what is a least implicit in the FCC's implementation of it. Moreover, the office's own
evidence shows that locd exchange competition in lowa exceeds dgnificantly what was shown
to exist in other cases where the FCC granted 271 arthority. It is difficult to see what is to be
ganed by placing Qwest under a standard that varies dgnificantly from the one being routindy
goplied by the FCC. Whether that standard is to our persona liking or not is not the issue; what
is materid is that Qwest meets the law and the precedent established by the FCC insofar as
market penetration is concerned.

Findly, we address the issue of the turbulent financid times that CLECs face. Evidence of
CLEC falures or of gwinking profit margins is not without interest, but it is ultimatey even
more tangentid than market share data That data, while itsdf not determinative under FCC
precedent, shows according to Qwest's unrebutted evidence, that CLEC market share early in
2001 was actudly incressing.®

Y Group 5 Report.
18 Qwest Public Interest Reply Brief at pages 25 and 26.
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F. Prior Qwest Conduct

AT&T cited what it saw as a pattern of past and continuing Qwest conduct that violated: (a) the
pre-271 approvad limits on in-region, interlLATA sarvice and (b) Qwest's obligations to provide
wholesale services to CLECs*?

Discussion: We have dready addressed the significance to be attached to Qwest’s past provison
of services deemed by the FCC to conditute in-region, interLATA service, under the second
unresolved Separate Affiliate Requirement issue in the immediately preceding report in these
workshops.?® As we recommended there, we continue to say here that we do not believe that the
nature of those violations should be predictive of Qwest conduct after 271 gpprova may be
granted. We do not view the public-interest standard to be a punitive one, but rather a forward
looking, or predictive one. Consequently, we do not believe that the prior history of Qwest’'s
performance in this regard demondrates the kind of unique circumstances that the FCC bdlieves
it takes to support a finding that Qwest's entry into the in-region, interlLATA market would
contravene the public interest.

AT&T aso cited a number of ingtances that it cdlams demondrate that Qwest does not meet its
section 251 and section 252 requirements in providing wholesdle services to CLECs.  For the
reasons et forth below, we find that these examples do not provide substantid evidence of a
predictive, patterned refusd or inability of Qwest to comply with its wholesdle service
obligations in the past:

Minnesota example: AT&T cites to no find order but only interim rdief, and that on a
guedtion that remained the subject of a good-faith dispute in our workshops, and on
which we have recommended a clear resolution that should preclude such a dispute in the
future

Washington NID and inside wiring example: That issue rdlaed to sub-loops, an area of
network access that remained unsettled as late as the time of our workshops addressing
the subject. In our workshops, AT&T and Qwest took postions similar to those
apparently taken earlier in Washington; we recommended a solution that was different
from and in between the pogtions that each consdered gppropriate. We find nothing
predictive in this example, paticularly given the cdear resolution of the sub-loop access
disputes in the prior workshop report.?*

Sun West Example:  This example is paticulaly unpersuasve, AT&T cites to the
dlegations of a complant by a third paty in a nonpaticipating state; moreover, its
witness did not clam any persona knowledge of the facts there — facts which have not
been provided in any case a a levd of detall sufficient for us to make an assessment of
their sgnificance here, even if we were to anticipate the results of litigation by presuming
those dlegations to be true.

MCI Metro Example: The testimony providing this example smilarly faled to provide a
subgtantia  enough description of the underlying facts to dlow us to determine the

19 AT& T Initial Public Interest Brief at pages 15 through 18.

20 Group 5 Report.

21 See the Report on Emerging Services, under the Subloop Unbundling I ssue titled Requiring LSR' s for Access to
Premise Wiring at MTEs, at page 30. (Subloop Unbundling)
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sgnificance of the example here or what we may or may not have done to preclude its
occurrence here.

Rhythms Example: Agan, only the dlegations of a complant by a third paty ae
provided and with no indication that the AT&T witness has any independent knowledge
regarding ther truth.

Consequently, we find these examples insufficient to demondrate a pattern of past abuse that is
ather: (a) insufficiently mitigated by our resolution of disputed issues in prior workshops, (b) S0
severe as to give reason to doubt the ability of an otherwise effective QPAP to mitigate, or (C) o
pervasive and dgnificant as to cdl into question the public interest of permitting Qwest to enter
thein-region, interLATA market.

G. Structural Separation

AT&T sad that dructurdly separating Qwest’s wholesde and retall operations is the only
solution to what it called the®?

fundamental conflict of interest between Qwest’'s relationship with its retail
customers, on the one hand, and its relationship with its wholesale customers on
the other.

Sprint joined inthe AT& T structural separation argument.?

Qwest said that there is no Satutory authority alowing forced dructural separation, and that
neither the FCC nor any state has required it.%*

Discussion: The ability to order structurd separation is not the one before us; the question is
whether, in the aisence of structurd separation, Qwest's 271 agpprova would meet the public
interest test. We must be mindful, however, that there would be a knotty statutory construction
problem should we reach a point where structural consideration were to be consdered a matter
of subgtantid public interest.  Specificdly, we would have to condder what to make of the
section 272 specification of sarvices for which a separate affiliate is required.  That list of
sarvices is quite specific, and does not include the provison of wholesale services (efter 271
goplication gpproval) to both affiliated and non-affiliated carriers serving end-users.

That sad, it is moot because we bdlieve that structurd separation would do nothing to change the
moativations in question, nor would it mitigate the consequences of acting on those motives.
Only a spin-off of an incumbent's wholesde and retail operations will do that. AT&T's reply
brief (at page 14) shows a misunderstanding of the difference between sructurd separation and
gin-off. The AT&T divediture under compulson was an example of spinning off, not mere
dructurd separation; andogizing it to what was recommended here or to wha the Pennsylvania
Public Utility Commission did provisondly (but not findly, it isimportant to note) is inapt.

The principd effect of dructura separation would be to make the Qwest interfacing entities
Separate corporations rather than separate departments of the same corporation.  Such a change
will fal to influence maenidly, if a dl, the naturd motivation to favor an entity with the same
ultimate owners. It will aso have no effect on the efforts that are necessary to deter, detect, and

22 AT&T Initial Public Interest Brief at page 23.
2 gprint Initial Public Interest Brief at page 4.
24 Qwest Reply Public Interest Brief at page 31.

Utah Division of Public Utilities Page 10



Public I nterest Report October 26, 2001

sanction ingppropriate interactions.  As would be true before dructural separation, what will
continue to be necessary are the following aspects.

Rules and procedures to govern interaction.

Training in what those redtrictions require.

Ingtilling an acceptance of the high importance of complying with the redtrictions.

Routine, ongoing, and comprehensve outsde auditing and other review of interactions,

including but not limited to transactions between departments or corporate entities.

Sanctions againg individuas for failing to comply with requirements.

Redress of harm to third parties and gppropriate sanctions againg violations that provide

Ingppropriate benefit to the perpetrating entity or harm to third-party competitors.
When one examines these efforts, it is clear that changing the Qwest entities that interface with
each other from work groups, departments, or divisons, on the one hand, to separate corporate
entities, on the other hand, will occason no change in the nature or the extent of the diligence
required.  All that sructurd separation will do is increase the transaction cods that will
inevitably follow corporate separation (or for that matter, separation a any incressed leve of
organizationd hierarchy.) The point here is not to occason a generd increase in Qwest’'s costs
of doing busness and thereby to increase CLEC competitiveness automdtically. Reather, the
point is to deter, detect, and sanction failures to conform to rules about sdf-deding. Structurd

separation having no connection therewith, we recommend categoricdly that it be rgected as a
solution.

H. Sustained Checklist Compliance

ASCENT commented that a public interest showing requires tha Qwest be required to sugtain

compliance with the checklig over a period that is characterized by “a robust and thriving
competitive local market.”°

Discussion: We have dready addressed the inappropriateness of gpplying a test that relies upon
the amount of competition, as opposed to the maintenance of open market conditions. Here we
must address whether there need be a minimum period of time across which Qwest should have
to demondtrate checklist compliance. We are unaware of any such requirement’s adoption by the
FCC. Moreover, it is both adequate and preferable to rely instead upon a sound PAP, as opposed
to ahigory of compliance, as the means for assuring that markets will remain open.

[.  Inducing Competition

Qwest cited a report of the New York Public Service Commission, which noted tha CLEC
market share increased by 130 percent (to 20 percent of the state market) in the year following
the FCC's granting of 271 approva there®® Qwest dso cited the FCC conclusion expressed in
paragreph 428 of the Bel Atlantic-New York (Verizon) 271 order, which was tha additiona
competition in interLATA telecommunications markets generdly promotes the public interest.

The witness for the lowa Consumer Advocate testified that we should consder the facts that

Qwest has a long-ganding relationship with its customers and tha carier-changing transaction
cods will create an impediment for CLECs in securing cusomers. He then sad tha in

25 ASCENT Comments at page 4.
28 Qwest Initial Public Interest Brief at page 44.
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overcoming bariers like these, it would be hdpful to continue to limit to CLECs the ability to
bundle local and interLATA long distance services, which means denying Qwest 271 approva.?’

Discussion: The market size, demographics, and geography of New York differ from those of
the dates participating in these workshops. It would be speculative to extrapolate quantitative
results from there.  However, there is reason to believe that the opening of the in-region,
interLATA maket to Qwest will have the effect of inducing carriers in that market to accelerate
ther efforts to enter the loca exchange market. The service bundling concept that so many
cariers espouse will require response by CLECs. If dl other things be appropriate in terms of
market openness, we would be correct to congder the potentiadly beneficid effect that Qwest
271 approva will have on growing competition in the loca exchange market.

The lowa Consumer Advocate's podtion regarding Qwest's advantages makes correct factua
datements, but fals to recognize that those advantages will adways exis a the outsat of in-
region, intelLATA competition, whenever it begins.  They form an inevitéble pat of
competition, as do competitive advantages that CLECs have. It is not the goa of the Congress to
equadize commercid advantages, but merdy to neutrdize those that are unduly ganed from a
competitive perspective. Reputation and service-transfer costs are not among those.

As to the issue of permitting bundling by both CLECs and Qwedt, the lowa Consumer
Advocate' s testimony essentiadly begs the same question Congress asks the FCC to answer with
the consultation of state commissions and the U.S. Department of Justice. We cannot decide that
it is caegoricdly wrong to dlow bundling because it will deter locd market entry; it is the
evident result that the Act itself anticipates, when agpplicable conditions have been met. The role
of those who would participate in implementing the Act is to decide whether those conditions
have been met. On that question, the evidence and argument of the Consumer Advocate is most
welcome; on the merits of the Act itsdlf, that office' s judgment is, like our own, irrdevant.

In sum, the thrust of the Consumer Advoca€'s testimony on the conditions that are arguably
materid here is that competition has not reached sufficient levels, nor have CLECs shown
aufficient financid strength to provide confidence that locd markets are or are likely to reman
open. Those arguments have aready been addressed.

J. Other Issues

The participants raised a number of other issues, which have been addressed in other workshops.
These issues include the OSS test,?® DSL and advanced services?® and change management.*°
The reaults of the OSS test that is being conducted under the auspices of the ROC will come
before the participating commissions later. We spent consderable time on advanced services,
including DSL, in the emerging services workshop and the report thereon addresses the issues
rased in detail.>> The Group 5 Report addressing generd SGAT terms and conditions discusses
the lack of evidence that precludes us from addressng the sufficiency of Qwest’s change
management processes.

27 Opening Brief: Public Interest, Office of Consumer Advocate, |owa Department of Justice at page 22.

28 ASCENT Comments at page 19.

29 ASCENT Comments at pages 16 through 18; New Mexico Advocacy Staff Initial Public Interest Brief at pages 23
and 24.

30 Sprint Brief at page 4.

31 Group 5 Report.
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